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Kenneth Micone appeals the dismissal of his 42 U.S.C. § 1983 action against

the defendants-appellees.  We have jurisdiction pursuant to 28 U.S.C. § 1291.  We

affirm.

The parties are familiar with the prior proceedings.  In claims 1 and 3 of his

complaint, Micone alleges that he was deprived of a property interest in his

continued public employment without due process of law.  “A public employer

may meet its obligation to provide due process through grievance procedures

established in a collective bargaining agreement, provided, of course, those

procedures satisfy due process.”  Armstrong v. Meyers, 964 F.2d 948, 950 (9th Cir.

1992).  The defendants, in their motion to dismiss, attached the collective

bargaining agreement (CBA).  The CBA covers Micone as an employee.  Article

31 of the CBA provides for detailed, multi-level grievance procedures.  Because

these procedures clearly satisfy due process under Armstrong, and Micone failed to

allege that he availed himself of these procedures, Micone’s complaint failed to

state a due process claim under § 1983.  We reject Micone’s argument that the

defendants repudiated the CBA by denoting the termination order “confidential.”  

The termination order was similar to most confidential employee records which

come under scrutiny in a grievance proceeding.  
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In claim 2, Micone alleges that he was disciplined in the workplace in

violation of his First Amendment rights.  Specifically, Micone alleges that he

complained about a coworker’s threats of violence, that he complained about an

illegal administrative regulation, and that he suffered discipline because of his

protected speech.

We can affirm the district court’s dismissal of a complaint on any basis that

the record supports.  See Branson v. Nott, 62 F.3d 287, 291 (9th Cir. 1995).  First

Amendment rights are substantive in nature and may not be infringed regardless of

the due process procedural protections associated with the infringement. 

“Depending on the circumstances, even minor acts of retaliation can infringe on an

employee’s First Amendment rights.”  Coszalter v. City of Salem, 320 F.3d 968,

975 (9th Cir. 2003).  

Micone’s First Amendment claim fails because Micone did not allege

sufficiently that he was engaged in protected speech.  Speech is protected only

when a public employee speaks as a citizen upon matters of public concern, rather

than as an employee upon matters only of personal interest.  Connick v. Meyers,

461 U.S. 138, 147 (1983).  

Micone’s complaint alleges that he complained of “a practice of a coworker

of shoving people in the workplace, and of a coworker making threats of violence



1 Judge Rymer concurs in the judgment.
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and ‘calling plaintiff out’ to fight in the parking lot or to engage in duels.”  This

allegation describes a disruptive co-worker.   Without more, this allegation

concerns speech that deals with an individual personnel dispute, and would have

no relevance to the public’s evaluation of the performance of the City or its

municipal court.  See Coszalter, 320 F.3d at 973.   Additionally, Micone alleges

that he brought to the City’s attention an administrative regulation “concerning

responsibility for discipline of court staff” that violated the CBA and the civil

service rules, and, consequently, the administrative regulation was withdrawn two

weeks after it was issued.  Again, this allegation concerns internal personnel and

discipline policies.  The offending regulation was immediately withdrawn, and the

event has no relevance to the public’s evaluation of the City or its municipal court. 

AFFIRMED.1


